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 1.  TIME:  9:00   CASE#: MSC18-02025 
CASE NAME: BEANUM VS KAISER FOUNDATION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY KAISER FOUNDATION HOSPITALS 
* TENTATIVE RULING: * 
 
A request for dismissal was filed on February 17, 2021.  The hearing is therefore vacated. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-02211 
CASE NAME: AGYEKUM VS. BONIS 
HEARING ON MOTION TO/FOR RELIEF FR. DEFAULT & CT ODER SET ASIDE 
DEFAULT JUD FILED BY ALEC E ADAMS 
* TENTATIVE RULING: * 
 
 Defendant Alec Adams’ motion for relief from default is denied.  
 

Defendant Adams was served with the original complaint in this case and filed an 

answer. Plaintiff filed a First Amended Complaint on December 3, 2019. The FAC was served 

on the Defendant by mail on December 16, 2019. Defendant did not file an answer. Plaintiff 

obtained a default on June 29, 2020. Defendant filed this motion for relief from default on 

December 30, 2020.  

Defendant is an attorney representing himself. Defendant submitted a barebones 

declaration explaining that he failed to timely file his answer due to his “mistake, inadvertence 

and excusable neglect.” Defendant did not explain what lead to this failure to file the answer. 

Nor did Defendant explain why he did not file his motion to set aside default until December 30, 

2020.  

Code of Civil Procedure section 473(b) provide two ways for a party to set aside a 

default. First, the Court has discretion to set aside a default based on a showing that the default 

was taken through mistake, inadvertence, surprise, or excusable neglect. This request must be 

made within a reasonable time, not to exceed six months, after entry of default. Second, the 

Court must set aside a default when there is an attorney’s sworn affidavit attesting to his or her 

mistake, inadvertence, surprise, or neglect. This request must be granted if made within six 

months of entry of judgment. (Code of Civil Procedure §473(b).)  

Since Defendant is representing himself he cannot take advantage of the second option 

for setting aside a default based on an attorney fault affidavit.  (See McClain v. Kissler (2019) 

39 Cal.App.5th 399, 428.)  

To proceed under the discretionary portion of section 473(b), Defendant must show that 

this motion was brought within a reasonable time, not to exceed six months, and that the default 
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was taken due to his mistake, inadvertence, surprise, or excusable neglect. Defendant has 

shown neither.  

First, the motion was not filed within six months. Second, the motion was not filed within 

a reasonable time.  Defendant appeared at a case management conference in September 2020 

and stated that he was preparing a motion to set aside the default. This motion was filed more 

than three months later without any explanation. And third, Defendant provides no explanation 

for why he did not timely file his answer and thus, there is no evidence that the default was 

taken due to Defendant’s mistake, inadvertence, surprise, or excusable neglect. The Court 

notes that the time period where Defendant failed to file his answer included the Court closure 

due to COVID-19 in spring 2020. However, Defendant had months before and after this closure 

to file his answer and yet he failed to do so. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02227 
CASE NAME: MANOLO RODAS VS UST TESTING SV 
HEARING ON MOTION TO/FOR QUASH DEFENDANTS SUBPOENA TO RICHMOND 
POLICE DEPT FILED BY MANOLO GARCIA RODAS 
* TENTATIVE RULING: * 
 
Parties to appear via CourtCall. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-02445 
CASE NAME: SOLVAY VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR QUASH NTC OF DEPOSITION OF CITY ATTY & 
SANCTION, FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The City’s motion to quash is granted. Plaintiff may not depose City Attorney Sommovilla. 
 
“Depositions of opposing counsel are presumptively improper, severely restricted, and require 

‘extremely’ good cause – a high standard.” Carehouse Convalescent Hospital v. Sup. Ct. (2006) 

143 Cal.App.4th 1558, 1562 In Carehouse, plaintiffs’ in an elder abuse case sought to depose 

opposing counsel to explain how the defense calculated staffing levels at the nursing home. 

In disallowing the discovery, the appellate court found the practice would allow opposing 

counsel to take “undue advantage of their adversary’s industry and efforts,” would be 

“disruptive” to ongoing litigation, and would “chill the attorney-client relationship.” Id. at 1562-63.  

The Court finds that plaintiff has not met the Carehouse standard. Attorney Sommevilla provided 

advice to the City about the matter directly at issue in this case and the City later took a different 

position. Plaintiff wants to discover why the City changed its position. That is not permissible. 

The discovery seeks the attorney’s thought process and client communications. 
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Insurance bad faith cases where attorneys involved in a different lawsuit may be deposed are 

not on point. Those decisions involve separate underlying cases where attorneys may be 

percipient witnesses to events in the prior case. See Fireman’s Fund Ins. Co. v. Superior Court 

(1977) 72 Cal.App.3d 786; Meritplan Insurance Co. v. Superior Court (1986) 124 Cal.App.3d 

237. Here, plaintiff seeks to depose opposing counsel in ongoing litigation, not counsel from an 

earlier, separate action.  

The court declines to award sanctions to either party. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00287 
CASE NAME: GANESH PURAM VS. TOLL BROTHERS 
HEARING ON MOTION TO DISMISS THE CASE 
FILED BY TOLL BROTHERS INC. 
* TENTATIVE RULING: * 
 
 The Motion to Dismiss brought by defendant Toll Brothers, Inc. is denied.  Plaintiffs are 
ordered to file and serve the original of their proposed Second Amended Complaint on or before 
March 10, 2021. 
 
 On November 18, 2020, the Court sustained defendant’s unopposed demurrer to 

plaintiffs’ First Amended Complaint, with leave to amend.  The Court also granted defendant’s 

unopposed motion to strike, without leave to amend.  Regardless of who was responsible for 

the ensuing procedural confusion, and regardless of whether plaintiffs attempted to file their 

proposed Second Amended Complaint in a timely manner as they now contend, the Court 

exercises its discretion to allow plaintiffs to file the amended pleading.  The Court will hear any 

renewed challenge to that amended pleading on the merits. 

 To the extent that any orders submitted before the November 18 hearing, but entered 

after that hearing, inadvertently recite that the previous demurrer was sustained without leave to 

amend, those orders are hereby corrected, nunc pro tunc, to confirm that the demurrer was in 

fact sustained with leave to amend.  Plaintiffs’ counsel should note, however, that the Court’s 

ruling on the previous motion to strike also remains in full force and effect: that motion was 

granted without leave to amend.  The Court has not reviewed the proposed Second Amended 

Complaint to ensure that it complies with the Court’s order on the previous motion to strike; if it 

does not, plaintiffs’ counsel is ordered to correct that error before filing and serving the Second 

Amended Complaint. 

 The Court is concerned by indications in defendant’s reply papers that plaintiffs’ counsel 

may have been less than fully candid with the Court about the circumstances of plaintiffs’ failure 

to oppose the previous demurrer.  The Court relies on opposing counsel to interact with each 

other in a timely, good faith manner; to maintain clear lines of communication; and to report 

information accurately to the Court. 
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 Finally, both sides are ordered to ensure that exhibits are properly tabbed in all future 
filings.  (See Cal. Rules of Court, rule 3.1110(f); Local Rule 3.42(3).)  The exhibits to plaintiffs’ 
opposition memorandum, filed on February 18, 2021, and the exhibits to defendant’s reply 
declaration, filed on February 23, 2021, were not tabbed.  Violations of this order may result in 
an award of monetary sanctions, the striking and disregard of noncompliant filings, or both. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIF 
HEARING ON MOTION TO/FOR ATTNYS FEES AS PREVAILING PARTY 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for attorney’s fees and costs is granted. Defendants Orion Pacific 
Traders, Inc., Frederick Rider and Richard Johnston are jointly and severally responsible for 
paying plaintiff’s counsel attorney fees of $115,535.50 and costs of $27,359.94. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-02107 
CASE NAME: CLARK VS. U.S. BANK TRUST 
HEARING ON MOTION TO/FOR SET ASIDE RULING FROM HRG 7/8/2020 
FILED BY ALAN CLARK 
* TENTATIVE RULING: * 
 
Unopposed motion to set aside the ruling on July 8, 2021 sustaining the demurrer without leave 
to amend is granted. The resulting dismissal and judgment are set aside. 
 
The court re-calendars the hearing on the demurrer to the First Amended Complaint for 
March 17, 2021 at 9:00 a.m. The court will consider the original moving papers along with 
plaintiff’s newly submitted opposition (Exh. B to the Motion to Set Aside). Defendant shall file a 
reply in accord with the new hearing date. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-01055 
CASE NAME: AMBROSE VS TRAN, ET, AL. 
HEARING ON MOTION TO/FOR CONSOLIDATE ACTION W/C20-01047 
FILED BY KEVIN HO KHAC TRAN 
* TENTATIVE RULING: * 
 
Unopposed motion to consolidate action C20-01055 into C20-01047 is granted. The next CMC 
for the case is June 8, 2021 at 8:30 a.m. 
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 9.  TIME:  9:00   CASE#: MSC20-02325 
CASE NAME: GARAVENTA VS BINSWANGER 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY LOUISA V. 
BINSWANGER, WALTER BINSWANGER II , SILVIO GARAVENTA, WALTER M. 
* TENTATIVE RULING: * 
 
The motion became moot with the filing of the FAC. 

 

  

10.  TIME:  9:00   CASE#: MSC20-02325 
CASE NAME: GARAVENTA VS BINSWANGER 
HEARING ON DEMURRER TO COMPLAINT of GARAVENTA FILED BY LOUISA V. 
BINSWANGER, WALTER BINSWANGER II , WALTER M. BINSWANGER III, 
* TENTATIVE RULING: * 
 
The motion became moot with the filing of the FAC. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON RIGHT TO ATTACH ORDER & FOR ISSUANCE OF WRIT OF ATTACHMENT 
* TENTATIVE RULING: * 
 
The application of plaintiff, Barkat Consulting, Inc., for a Right to Attach Order is granted.   

The amount to be secured is $6,751,103.  This relief is conditioned on Plaintiff’s filing an 

undertaking in the amount of $10,000.00.  (CCP § 489.210, 489.220 (a).)   

 
Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ of 
Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for approval as to 
form in accordance with CRC 3.1312.  The proposed order that plaintiff submitted with its motion 
appears to be generally acceptable, although the initial language in paragraph 2.g.(2) will need 
to be amended because the court understands that the sum to be attached is no longer in the 
trust account of Constantine Cannon, LLP. 

 
That the court is granting the motion should not be interpreted as an indication of how the court 
will rule on plaintiff’s claims or defendants’ defenses should the matter go to trial.   (See CCP 
§ 484.100.)  It only means that plaintiff has met its burden of proof to obtain the right to attach 
order and that defendants have not raised defenses to attachment (as opposed to defenses to 
any eventual recovery) that convince the court otherwise.  (See Law Revision Comment to 
CCP § 483.015 (“[CCP § 483.015 (b)] makes clear . . . that the amount to be secured by the 
attachment is not reduced by a tort claim that has not been reduced to judgment.”) 

 
Further, defendants have not made a persuasive case that the customary amount required 
for an attachment undertaking should be increased.  The court does not find vague claims that 
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defendants will be “deprived of the ability to invest and utilize the money productively if it is 
tied up . . .” to be persuasive.  (Opp. at 9:1-3.)  That detriment is present in every case.  
Also, plaintiff has offered a way for the attached amount to be invested.  (See Reply Brief at 
13:27-14:3.) 

 

  

12.  TIME:  9:00   CASE#: MSN18-1358 
CASE NAME: VALENCIA VS. BOARD OF REGISTER 
HEARING ON MOTION TO/FOR ENFORCE UNCONTESTED COSTS 
FILED BY JANET ANNE BAENA VALENCIA RN 
* TENTATIVE RULING: * 
 
Continued to 3/17/21 at 9:00 am by request of parties. 

 

  

13.  TIME:  9:00   CASE#: MSN20-0031 
CASE NAME: RE ANISA BLACKMORE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the orders provided. 

 

  

14.  TIME:  9:00   CASE#: MSN21-0015 
CASE NAME: BRANDEIS VS DIABLO VALLEY ONCO 
HEARING ON PTN TO CONFIRM CONTRACTUAL ARBITRATION ( PTNR) 
* TENTATIVE RULING: * 
 
The matter is dismissed. 

 

  

15.  TIME:  9:00   CASE#: MSN21-0197 
CASE NAME: LELLIS VS PLANCHON ROOFING, IN 
HEARING ON PETITION TO RELEASE PROPERTY FROM MECHANICS LIEN 
FILED BY PAMELA LELLIS 
* TENTATIVE RULING: * 
 
The petition to release property from the mechanics lien is granted. Plaintiff’s counsel is 
awarded $1,722.50 in fees pursuant to Civil Code 8482. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/03/21 

 
 

- 7 - 

16.  TIME:  1:30   CASE#: MSN21-0005 
CASE NAME: LINTON VS JACKSON 
HEARING ON ELDER/DEPENDENT ADULT ABUSE RESTRAINING ORDER - 
PROTECTED PERSON: PERI A. LINTON 
* TENTATIVE RULING: * 
 
Parties to appear via zoom. 

 

 

 
ADD-ON 

 

17.  TIME:  9:01   CASE#: MSC20-02179 
CASE NAME: CAMPUS COMMONC VS CLOSSON, ET 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY OF ACTION 
FILED BY HIRSCH CLOSSON, CLIFFORD HIRSCH 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration and to stay the action pending completion of 
the arbitration filed by defendants Hirsch Closson ("Hirsch Firm") and Clifford Hirsch (collectively 
"Moving Parties" or "Hirsch Defendants") against Plaintiff Campus Commons East Ranch 
Homeowners Association ("Campus Commons"). For the reasons set forth, the petition is 
denied, and the request to stay the action is denied.  

Factual Background and the Petition 

This action alleges claims for professional negligence against the Hirsch Firm, Hirsch 
individually, the law firm Lewis Brisbois Bisgaard & Smith LLP ("Lewis Brisbois"), and Joann 
Rangel of the Lewis Brisbois firm arising out of their representation of Campus Commons in the 
case Prinz v. Campus Commons et al., and related cross-action, Case No. 34-2013-00147479 
in the Superior Court for Sacramento County (the "Prinz Action"). The Moving Parties submit a 
declaration by Mr. Hirsch attaching a Retainer Agreement between the Hirsch Firm and Campus 
Commons for its representation of Campus Commons in the Prinz Action and with regard to 
related insurance issues. (Hirsch Decl. Exh. A.)  

The Hirsch Firm Retainer Agreement includes an arbitration clause which states in pertinent part 
that "any controversy, dispute, or claim, arising out of, in connection with or in relation to the . . . 
performance . . . of this agreement shall be resolved, at the request of either party, by arbitration 
conducted by the Contra Costa Bar Association, or such other person as the parties may agree 
upon." (Hirsch Decl. Exh. A, ¶ 7.) In 2019, prior to commencement of this lawsuit, Campus 
Commons sent notice to the Hirsch Firm of its claim and requested arbitration pursuant to the 
Retainer Agreement. (Hirsch Decl. Exh. B.) Campus Commons now opposes the petition, and 
Lewis Brisbois and Ms. Rangel join in its Opposition. 

Requests for Judicial Notice 

The Moving Parties request judicial notice of Court records comprising: (1) records of this action 
originally filed in the Superior Court for Butte County, which were transferred to this Court when 
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venue of the action was transferred; (2) records filed in this Court after the transfer of venue of 
the case; and (3) records of the Superior Court for Sacramento County in the Prinz Action. 
Campus Commons has requested judicial notice of certain filings in this case, specifically 
answers to the complaint filed by the Moving Parties, Lewis Brisbois, and Joann Rangel, as well 
as an association of counsel filed in the Prinz Action, a copy of which is attached to the Deacon 
Declaration as Exhibit 3. Neither of the requests is opposed, and the Court grants parties' 
requests.  

Timeliness of Campus Commons Opposition 

The Moving Parties argue Campus Commons' Opposition is untimely and had to be filed within 
10 days of service of the petition under Code of Civil Procedure §§ 1290 and 1290.6 and the 
alleged untimely response means all allegations of the petition have been admitted. They cite 
primarily cases applying the ten-day deadline in response to petitions for confirmation of an 
arbitration award, not a motion to compel arbitration in the first instance. (See Lovret v. Seyfarth 
(1972) 22 Cal.App.3d 841, 856; Oaktree Capital Management, L.P. v. Bernard (2010) 182 
Cal.App.4th 60, 64; Elden v. Superior Court (1997) 53 Cal.App.4th 1497, 1511-1512; De Mello 
v. Souza (1973) 36 Cal.App.3d 79, 83-84.) The one exception, A.D. Hoppe Co. v. Fred Katz 
Construction Co. (1967) 249 Cal.App.2d 154, is distinguishable, and the Court in that case 
considered the merits of the opposition but held that the trial court's implicit finding that 
defendant had waived its right to compel arbitration was not supported by substantial evidence. 

There is some question whether Code of Civil Procedure § 1290.6 governs the time for 
response in this procedural context. (Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 
602, 613 ["it is not clear that the arbitration petition statute—rather than the general motions 
statute—governs the timing requirements when a complaint has been filed in court."].) Instead, 
it appears that, when a defendant in an existing lawsuit brings a petition to compel arbitration, 
the due dates for opposition and reply papers are set by the statutes governing ordinary law and 
motion procedure, not by Code of Civil Procedure § 1290.6.  (See Code Civ. Proc., § 1290.4(c); 
Code Civ. Proc., § 1005(b), and § 1010 et seq.; Cal.R.Ct. 3.1330 ["Motion to Compel 
Arbitration" (emphasis added)].)  

The Court also has discretion to consider untimely opposition papers. (See Correia v. NB Baker 
Electric, Inc., supra, 32 Cal.App.5th at 613 ["Baker had ample opportunity to oppose plaintiffs' 
arguments in its reply brief and at the hearing, and does not identify any factual ground for 
finding plaintiffs acted in bad faith"]; Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 
836, 847, and cases cited therein ["[c]ourts have long acknowledged that the trial court may 
consider untimely filed and served response papers, when no prejudice to the petitioner is 
shown, without an order extending the 10-day time period of section 1290.6" and noting the 
moving party's filing of a reply, which is permitted in law and motion but not contemplated under 
§ 1290.6 further supported consideration of the pleadings filed under the law and motion 
deadlines].) The Court finds good cause exists to consider Campus Commons' Opposition, and 
the Hirsch Defendants have not demonstrated prejudice.  

Much of Plaintiff's Opposition is founded on the pleadings filed in this action and the Prinz 
Action, of which the Moving Parties themselves have requested judicial notice in support of their 
petition. The Hirsch Defendants have filed a substantive reply to the Opposition, and they have 
not moved the strike the opposition papers. Even if they had moved to strike the opposition, the 
Court could still exercise discretion not to strike the opposition. (Imagistics International, Inc. v. 
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Department of General Services (2007) 150 Cal.App.4th 581, 588 [whether to strike a late-filed 
answer is within the trial court’s discretion]; McAllister v. County of Monterey (2007) 147 
Cal.App.4th 253, 281-282 [absent a jurisdictional issue there is no right to have a pleading 
stricken for lack of timeliness].) The Court will consider the merits of the Opposition in ruling on 
the petition as well as the joinder by Lewis Brisbois and Ms. Rangel which was filed more than 
nine court days prior to the hearing under the law and motion rules.  

Procedure and Burden of Proof on Petition to Compel Arbitration 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is not in 
dispute. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 
("Rosenthal"); CCP §§ 1281.2, 1290.2.) The parties concede the Hirsch Defendants have met 
their burden of proving the existence of an arbitration agreement based on paragraph 7 of their 
Retainer Agreement with Campus Commons. (Id.) Campus Commons itself has also submitted 
a copy of the Retainer Agreement in support of its Opposition. (Deacon Decl. Exh. 2.) 

When a valid and enforceable arbitration clause exists, a court may nevertheless deny a petition 
to compel arbitration in the circumstances set forth in Code of Civil Procedure § 1281.2. 
Campus Commons argues in its Opposition that the "third party litigation" exception in Code of 
Civil Procedure § 1281.2(c) applies and warrants denial of the petition. 

Third Party Litigation Exception under Code of Civil Procedure § 1281.2(c) 

The primary purpose of the third party litigation exception of Code of Civil Procedure § 1281.2(c) 
is to avoid conflicting rulings. (Whatley v. Sony Computer Entertainment America, Inc. (2004) 
121 Cal.App.4th 479, 488.) Despite the strong public policy in support of arbitration, the 
Legislature's creation of the third party litigation exception reflects equally strong support for a 
trial court denying arbitration when conflicting rulings are possible. (Abaya v. Spanish Ranch 
LLP (2010) 189 Cal.App.4th 1490, 1497 [citing Fitzhugh v. Granada Healthcare & Rehabilitation 
Center, LLC (2007) 150 Cal.App.4th 469, 475].)  

The Court in Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 Cal.App.4th 959 explained 
that "The third party litigation exception applies when (1) 'a party to the arbitration agreement is 
also a party to a pending court action or special proceeding with a third party …'; (2) the third 
party action 'aris[es] out of the same transaction or series of related transactions'; and (3) 'there 
is a possibility of conflicting rulings on a common issue of law or fact.' (§ 1281.2(c).)" (Id. at 
967-968 [emphasis added].) The three conditions for application of this exception, all of which 
must be met to deny the petition, are satisfied in this case. (Id. at 980 ["a trial court may deny a 
party's contractual right to arbitration only when all of the section 1281.2(c)'s conditions are 
satisfied."].)  

The Hirsch Defendants do not argue, and could not, that plaintiff Campus Commons is not a 
party to pending litigation with third parties (Lewis Brisbois and Rangel) who are not parties to 
the arbitration agreement between Campus Commons and the Hirsch Defendants. (Id. at 977 
[third party means " 'a party not bound by the arbitration agreement,' " quoting RN Solution, Inc. 
v. Catholic Healthcare West (2008) 165 Cal.App.4th 1511, 1519].)  

The Hirsch Defendants try to parse the roles that the Hirsch Defendants, on one hand, and 
Lewis Brisbois and Ms. Rangel, on the other, played in the dismissal of the cross-complaint that 
allegedly resulted in an award of attorneys' fees against Campus Commons in the Prinz Action. 
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To the extent this deconstruction of the roles of the Hirsch Defendants, Lewis Brisbois, and 
Ms. Rangel in the Prinz Action is aimed at showing the defendants were not all part of the same 
transaction or series of transaction, the Court rejects that position. There can be no serious 
dispute that the claims against Lewis Brisbois and Rangel arise out of the same transaction or 
series of transactions as the claims against the Hirsch Defendants as they were co-counsel 
representing Plaintiff in the Prinz Action out of which the legal malpractice claim arises. 
(See, e.g., Los Angeles Unified School District v. Safety National Casualty Corp. (2017) 13 
Cal.App.5th 471, 482 [finding the separate insurance policies with different insurers purchased 
at different times and covering different time periods were part of a series of related transactions 
with respect to determination of coverage for claims against the school district for sexual abuse 
of students at one of its schools].)  

The nature and scope of services described in the Hirsch Firm's retainer agreement 
encompassed representation of Campus Commons in the Prinz Action, not just certain aspects 
of the Prinz Action. (Hirsch Decl. Exh. A, ¶ 3.) The Association of Counsel shows that Lewis 
Brisbois and the Hirsch Firm were co-counsel in the Prinz Action. (Deacon Decl. Exh. 3.) To the 
extent the Moving Parties contend their roles changed and were circumscribed by agreement or 
otherwise affecting the defendants' respective responsibilities for the settlement and the 
attorneys' fees award on which Plaintiff's claim is based, these are questions of fact and law 
regarding which could potentially be determined differently if separate proceedings before 
different tribunals are conducted. Though the Complaint alleges the attorneys' fees award was 
imposed based on dismissal of the cross-complaint filed by the Hirsch Defendants, it also 
alleges that both firms and the two individual attorney defendants had responsibility for 
protecting Campus Commons and avoiding the creation of additional liability for attorneys' fees 
in connection with the settlement of the case and dismissal of the cross-complaint. (Compl. 
¶¶ 15, 16 [Hirsch Defendants' failure to participate in the settlement negotiations resulted in the 
settlement of the main action without addressing the cross-complaint; Hirsch Defendants' failure 
to heed warnings on the risk of attorneys' fee liability based on the cross-complaint; Lewis 
Brisbois' failure to protect Campus Commons' interests with regard to the cross-complaint].)  

The possibility of conflicting rulings on issues of fact or law is also present based on the 
answers and affirmative defenses asserted by the defendants. The answers filed by the Hirsch 
Defendants, Lewis Brisbois and Ms. Rangel each assert affirmative defenses that the other 
defendants may be responsible for the damages caused to Campus Commons or that liability 
should be allocated based on the parties' respective conduct, degree of fault, and the 
relationship of their acts or omissions to the damages suffered by Campus Commons. (Hirsch 
Defendants Answer [4th and 13th Affirmative Defenses]; Lewis Brisbois Answer [4th, 5th and 
11th Affirmative Defenses]; Rangel Answer [4th, 5th and 11th Affirmative Defenses].). The 
Hirsch Defendants' argument that the defendants are entitled to allege alternative affirmative 
defenses does not negate the possibility of conflicting rulings on law or fact based on the claims 
made in the Complaint and those affirmative defenses. 

The pleadings before the Court therefore demonstrate the "possibility" of conflicting rulings on 
common issues of law or fact, which is the standard under Code of Civil Procedure § 1281.2(c). 
The Court may rely on the operative pleadings to determine whether there is a possibility of 
conflicting rulings under Code of Civil Procedure § 1281.2(c). (Abaya v. Spanish Ranch LLP, 
supra, 189 Cal.App.4th at 1498-1499 [collecting cases relying on allegations of the claims in the 
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pleadings to determine whether a possibility of conflicting rulings exists under Code of Civil 
Procedure § 1281.2(c)].)  

Alternatives When Third Party Litigation Exception Applies 

Code of Civil Procedure § 1281.2 provides the Court with discretion to address the timing and 
order of proceedings under the circumstances. The concluding paragraph of the statute lists four 
alternatives if the Court finds that the third party litigation exception applies, one of which is that 
the Court "may refuse to enforce the arbitration agreement and may order intervention or joinder 
of all parties in a single action or special proceeding." (Code Civ. Proc. § 1281.2.) (See also 
Acquire II, Ltd. v. Colton Real Estate Group, supra, 213 Cal.App.4th at 968; Gravillis v. Coldwell 
Banker Residential Brokerage Co. (2006) 143 Cal.App.4th 761, 783 ["Under section 1281.2(c), 
the trial court has the discretion to, among other things, stay or deny arbitration if one or more 
parties to the action is not subject to arbitration, and multiple proceedings might result in 
conflicting rulings involving the same transaction. [Citation omitted.]"].) The fact that the denial of 
the petition to arbitrate results in the Hirsch Defendants having to litigate their claims in Court 
notwithstanding their arbitration agreement is consistent with California's statutory scheme 
governing arbitration. (Mount Diablo Med. Ctr. v. Health Net of Cal. (2002) 101 Cal.App.4th 711, 
727 [denying a petition to compel arbitration based on the third party litigation exception of Code 
of Civil Procedure § 1281.2(c), stating "it is the natural corollary of the reasons for which section 
1281.2(c) has been included in the California statute, so that common issues of fact and law will 
be resolved consistently, and only once"].) The claims against all parties can therefore proceed 
before the Court in this action where all parties are joined. 

Plaintiff's Prior Request for Arbitration 

The fact that two years ago before this lawsuit was commenced against the four defendants, 
Campus Commons gave notice and requested arbitration of its claims with the Hirsch 
Defendants does not mean the petition to compel arbitration should be granted. (Hirsch Decl. 
Exh. C.) The proposal to arbitrate was made before the Complaint was filed alleging the specific 
claims against the defendants and before answers were filed with the affirmative defenses cited 
above. The policy concern of the third party litigation exception of avoiding possible conflicting 
rulings of fact or law is not overcome by Campus Commons' pre-litigation offer to arbitrate. 
(Whatley v. Sony Computer Entertainment America, Inc., supra, 121 Cal.App.4th at 488 [citing 
the legislative history of Code of Civil Procedure § 1281.2(c) stating that actions with multiple 
claims with some in arbitration and some outside arbitration makes arbitration "unworkable"].) 
The Moving Parties cite no authority to the contrary. 

Hirsch Defendants' Request for Order to Show Cause 

The request by the Hirsch Defendants for an order to show cause under Code of Civil 
Procedure § 128.7 for sanctions against Campus Commons and/or its counsel is denied. Based 
on the foregoing, the Court finds no grounds for the Court to consider sanctions against counsel 
for Campus Commons based on the Opposition pleadings. 

 

 

 


